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PART I
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

     Item 1. Plan Information.

     The information required by Item 1 is included in documents sent or given to participants in the plans covered by this registration statement pursuant to
Rule 428(b)(1) of the Securities Act of 1933, as amended (the “Securities Act”).

     Item 2. Registrant Information and Employee Plan Annual Information.

     The written statement required by Item 2 is included in documents sent or given to participants in the plans covered by this registration statement pursuant
to Rule 428(b)(1) of the Securities Act.

PART II 
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

     Item 3. Incorporation of Documents by Reference.

     We are subject to the informational and reporting requirements of Sections 13(a), 14 and 15(d) of the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), and in accordance therewith file reports, proxy statements and other information with the Securities and Exchange Commission (the
“Commission”). The following documents, which are on file with the Commission, are incorporated in this registration statement by reference:

     (a) Our latest annual report filed pursuant to Section 13(a) or 15(d) of the Exchange Act or the latest prospectus filed pursuant to Rule 424(b) under the
Securities Act that contains audited financial statements for our latest fiscal year for which such statements have been filed.

     (b) All other reports filed pursuant to Section 13(a) or 15(d) of the Exchange Act since the end of the fiscal year covered by the document referred to in
(a) above.

     (c) The description of the securities contained in our registration statements on Form 8-A filed under the Exchange Act, including any amendment or
report filed for the purpose of updating such description.

     All documents subsequently filed by us pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to the filing of a post-effective
amendment which indicates that all securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be deemed to be
incorporated by reference in this registration statement and to be part hereof from the date of the filing of such documents. Any statement contained in a
document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for the purposes of this registration
statement to the extent that a statement contained herein or in any other subsequently filed document which also is or is deemed to be incorporated by
reference herein modifies or supersedes such statement. Any statement so modified or superseded shall not be deemed, except as so modified or superseded,
to constitute a part of this registration statement.

     Item 4. Description of Securities.

     Not applicable.
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     Item 5. Interests of Named Experts and Counsel.

     Not applicable.

     Item 6. Indemnification of Directors and Officers.

     Section 102 of the Delaware General Corporation Law allows a corporation to eliminate the personal liability of directors of a corporation to the
corporation or its stockholders for monetary damages for a breach of fiduciary duty as a director, except where the director breached his duty of loyalty, failed
to act in good faith, engaged in intentional misconduct or knowingly violated a law, authorized the payment of a dividend or approved a stock repurchase in
violation of Delaware corporate law or obtained an improper personal benefit. We have included such a provision in our Amended and Restated Certificate of
Incorporation, which we refer to as the Amended and Restated Certificate of Incorporation.

     Section 145 of the Delaware General Corporation Law, as amended, provides that a corporation may indemnify any person who was or is a party or is
threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative
(other than an action by or in the right of the corporation) by reason of the fact that he is or was a director, officer, employee or agent of the corporation, or is
or was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other
enterprise, against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by him in
connection with such action, suit or proceeding if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of
the corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful.

     Section 145 further provides that a corporation similarly may indemnify any person who was or is a party or is threatened to be made a party to any
threatened, pending or completed action or suit by or in the right of the corporation to procure a judgment in its favor by reason of the fact that he is or was a
director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees) actually and reasonably incurred by him in
connection with the defense or settlement of such action or suit if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the
best interests of the corporation, except that no indemnification shall be made in respect of any claim, issue or matter as to which such person shall have been
adjudged to be liable to the corporation unless and only to the extent that the Delaware Court of Chancery or the court in which such action or suit was
brought shall determine upon application that, despite an adjudication of liability but in view of all the circumstances of the case, such person is fairly and
reasonably entitled to indemnity for such expenses which the Court of Chancery or such other court shall deem proper.

     Article SEVENTH of our Amended and Restated Certificate of Incorporation provides that no director of Akamai shall be personally liable for any
monetary damages for any breach of fiduciary duty as a director, except to the extent that the Delaware General Corporation Law prohibits the elimination or
limitation of liability of directors for breach of fiduciary duty.

     Article EIGHTH of our Amended and Restated Certificate of Incorporation provides that a director or officer of Akamai: (a) shall be indemnified by
Akamai against all expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement incurred in connection with any litigation or other
legal proceeding (other than an action by or in the right of Akamai) brought against him by virtue of his position as a
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director or officer of Akamai if he acted in good faith and in a manner he reasonably believed to be in, or not opposed to, the best interests of Akamai, and,
with respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful and (b) shall be indemnified by Akamai
against all expenses (including attorneys’ fees) and amounts paid in settlement incurred in connection with any action by or in the right of Akamai brought
against him by virtue of his position as a director or officer of Akamai if he acted in good faith and in a manner he reasonably believed to be in, or not
opposed to, the best interests of Akamai, except that no indemnification shall be made with respect to any matter as to which such person shall have been
adjudged to be liable to Akamai, unless a court determines that, despite such adjudication but in view of all of the circumstances, he is entitled to
indemnification of such expenses. Notwithstanding the foregoing, to the extent that a director or officer has been successful, on the merits or otherwise,
including, without limitation, the dismissal of an action without prejudice, he is required to be indemnified by Akamai against all expenses (including
attorneys’ fees) incurred in connection therewith. Expenses shall be advanced to a director or officer at his request, provided that he undertakes to repay the
amount advanced if it is ultimately determined that he is not entitled to indemnification for such expenses.

     Indemnification is required to be made unless Akamai determines that the applicable standard of conduct required for indemnification has not been met. In
the event of a determination by Akamai that the director or officer did not meet the applicable standard of conduct required for indemnification, or if Akamai
fails to make an indemnification payment within 60 days after such payment is claimed by such person, such person is permitted to petition the court to make
an independent determination as to whether such person is entitled to indemnification. As a condition precedent to the right of indemnification, the director or
officer must give Akamai notice of the action for which indemnity is sought and Akamai has the right to participate in such action or assume the defense
thereof.

     Article EIGHTH of our Amended and Restated Certificate of Incorporation further provides that the indemnification provided therein is not exclusive, and
provides that in the event that the Delaware General Corporation Law is amended to expand the indemnification permitted to directors or officers, then
Akamai must indemnify those persons to the fullest extent permitted by such law as so amended.

     We have purchased directors’ and officers’ liability insurance which would indemnify our directors and officers against damages arising out of certain
kinds of claims which might be made against them based on their negligent acts or omissions while acting in their capacity as such.

     Item 7. Exemption from Registration Claimed.

     Not applicable.

     Item 8. Exhibits.

     The Exhibit Index immediately preceding the exhibits is incorporated herein by reference.

     Item 9. Undertakings.

     1. Item 512(a) of Regulation S-K. The undersigned registrant hereby undertakes:

     (1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

     (i) To include any prospectus required by Section 10(a)(3) of the Securities Act;
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     (ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement;
and

     (iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material
change to such information in the registration statement;

provided, however, that paragraphs (i) and (ii) do not apply if the information required to be included in a post-effective amendment by those paragraphs is
contained in reports filed with or furnished to the Commission by the registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are
incorporated by reference in the registration statement.

     (2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

     (3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination
of the offering.

     2. Item 512(b) of Regulation S-K. The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act,
each filing of the registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act that is incorporated by reference in the registration
statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be
deemed to be the initial bona fide offering thereof.

     3. Item 512(h) of Regulation S-K. Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and
controlling persons of the registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and
Exchange Commission such indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a
claim for indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling
person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection
with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a
court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be
governed by the final adjudication of such issue.
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SIGNATURES

     Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in Cambridge, Massachusetts, on this 26th day of April, 2007.
     
 AKAMAI TECHNOLOGIES, INC.

  

 By:  /s/ Melanie Haratunian   
  Melanie Haratunian  
  Vice President and General Counsel  
 

POWER OF ATTORNEY AND SIGNATURES

     We, the undersigned officers and directors of Akamai Technologies, Inc., hereby severally constitute and appoint Paul Sagan, J. Donald Sherman and
Melanie Haratunian, and each of them singly, our true and lawful attorneys with full power to them, and each of them singly, to sign for us and in our names
in the capacities indicated below, the registration statement on Form S-8 filed herewith and any and all subsequent amendments to said registration statement,
and generally to do all such things in our names and on our behalf in our capacities as officers and directors to enable Akamai Technologies, Inc. to comply
with the provisions of the Securities Act of 1933, as amended, and all requirements of the Securities and Exchange Commission, hereby ratifying and
confirming our signatures as they may be signed by our said attorneys, or any of them, to said registration statement and any and all amendments thereto.

     Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities and on the
dates indicated.
     

Signature  Title  Date
     
/s/ Paul Sagan
 

Paul Sagan  
President, Chief Executive Officer and Director
(Principal executive officer)  

April 26, 2007

     
/s/ J. Donald Sherman
 

 J. Donald Sherman  
Chief Financial Officer
(Principal financial and accounting officer)  

April 26, 2007

     
/s/ George H. Conrades
 

 George H. Conrades  
Director

 
April 26, 2007

     
/s/ Martin M. Coyne II
 

 Martin M. Coyne II  
Director

 
April 26, 2007

     
/s/ Ronald L. Graham
 

 Ronald L. Graham  
Director

 
April 26, 2007
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Signature  Title  Date

 
/s/ Peter J. Kight
 

 Peter J. Kight  
Director

 
April 26, 2007

     
/s/ F. Thomson Leighton
 

 F. Thomson Leighton  
Director

 
April 26, 2007

     
 
 

 Geoffrey A. Moore  
Director

 
 

     
 
 

 Frederic V. Salerno  
Director

 
 

     
/s/ Naomi O. Seligman
 

 Naomi O. Seligman  
Director

 
April 26, 2007
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INDEX TO EXHIBITS
   
Number  Description
4.1(1)  Amended and Restated Certificate of Incorporation of the Registrant
   
4.2(2)  Amended and Restated By-Laws of the Registrant
   
4.3(3)  Certificate of Designations of Series A Junior Participating Preferred Stock of the Registrant
   
4.4(4)

 
Rights Agreement, dated September 10, 2002, by and between the Registrant and Equiserve Trust Company, N.A., as
Rights Agent.

   
4.5(5)

 
Amendment No. 1, dated as of January 29, 2004, to the Rights Agreement, dated as of September 10, 2002, between
the Registrant and EquiServe Trust Company, N.A., as Rights Agent.

   
5  Opinion of Wilmer Cutler Pickering Hale and Dorr LLP, counsel to the Registrant
   
23.1  Consent of Wilmer Cutler Pickering Hale and Dorr LLP (included in Exhibit 5)
   
23.2  Consent of PricewaterhouseCoopers LLP
   
24  Power of attorney (included on the signature pages of this registration statement)
   
99.1  Red Swoosh, Inc. 2001 Advisor Stock Option Plan

 

(1)  Incorporated by reference to the Registrant’s Quarterly Report on Form 10-Q filed with the Commission on August 14, 2000.
 

(2)  Incorporated by reference to the Registrant’s Form S-1 (File No. 333-85679), as amended, filed with the Securities and Exchange Commission on
August 21, 1999.

 

(3)  Incorporated by reference to the Registrant’s Quarterly Report on Form 10-Q filed with the Commission on November 14, 2002.
 

(4)  Incorporated by reference to the Registrant’s Current Report on Form 8-K filed with the Commission on September 11, 2002.
 

(5)  Incorporated by reference to the Registrant’s Current Report on Form 8-K filed with the Commission on February 2, 2004.

 



 

WILMERHALE LETTERHEAD

Exhibit 5.1

April 26, 2007

Akamai Technologies, Inc.
8 Cambridge Center
Cambridge, MA 02142

     Re: Red Swoosh, Inc. 2001 Advisor Stock Option Plan

Ladies and Gentlemen:

     We have assisted in the preparation of a Registration Statement on Form S-8 (the “Registration Statement”) to be filed with the Securities and Exchange
Commission (the “Commission”) under the Securities Act of 1933, as amended (the “Securities Act”), relating to an aggregate of 65 shares of common stock,
$0.01 par value per share (the “Shares”), of Akamai Technologies, Inc., a Delaware corporation (the “Company”), issuable under the Red Swoosh, Inc. 2001
Advisor Stock Option Plan (the “Plan”).

     We have examined the Certificate of Incorporation and By-Laws of the Company, each as amended and restated to date, and originals, or copies certified
to our satisfaction, of all pertinent records of the meetings of the directors and stockholders of the Company, the Registration Statement and such other
documents relating to the Company as we have deemed material for the purposes of this opinion.

     In our examination of the foregoing documents, we have assumed the genuineness of all signatures, the authenticity of all documents submitted to us as
originals, the conformity to original documents of all documents submitted to us as certified, photostatic or other copies, the authenticity of the originals of
any such documents and the legal competence of all signatories to such documents.

     We assume that the appropriate action will be taken, prior to the offer and sale of the Shares in accordance with the Plan, to register and qualify the Shares
for sale under all applicable state securities or “blue sky” laws.

     We express no opinion herein as to the laws of any state or jurisdiction other than the state laws of The Commonwealth of Massachusetts, the General
Corporation Law of the State of Delaware and the federal laws of the United States of America.

 



 

Akamai Technologies, Inc.
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     It is understood that this opinion is to be used only in connection with the offer and sale of the Shares while the Registration Statement is in effect.

     Please note that we are opining only as to the matters expressly set forth herein, and no opinion should be inferred as to any other matters.

     Based on the foregoing, we are of the opinion that the Shares have been duly authorized for issuance and, when the Shares are issued and paid for in
accordance with the terms and conditions of the Plans, the Shares will be validly issued, fully paid and nonassessable.

     We hereby consent to the filing of this opinion with the Commission in connection with the Registration Statement in accordance with the requirements of
Item 601(b)(5) of Regulation S-K under the Securities Act. In giving such consent, we do not hereby admit that we are in the category of persons whose
consent is required under Section 7 of the Securities Act or the rules and regulations of the Commission.
     
 Very truly yours,

WILMER CUTLER PICKERING HALE AND DORR LLP

 

 

 By:  /s/ Susan W. Murley   
  Susan W. Murley, Partner  
    
 

 



 

Exhibit 23.2

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We hereby consent to the incorporation by reference in this Registration Statement on Form S-8 of our report dated March 1, 2007 relating to the financial
statements, financial statement schedule, management’s assessment of the effectiveness of internal control over financial reporting and the effectiveness of
internal control over financial reporting, of Akamai Technologies, Inc., which appears in Akamai Technologies, Inc.’s Annual Report on Form 10-K for the
year ended December 31, 2006.

/s/ PricewaterhouseCoopers LLP

Boston, Massachusetts

April 26, 2007

 



 

Exhibit 99.1

RED SWOOSH, INC.
2001 ADVISOR STOCK OPTION PLAN

Article 1. DEFINITIONS.

     Each capitalized term used herein shall have the meaning ascribed thereto, and the following terms shall have the following meanings:

     “10% Shareholder” shall have the meaning set forth in subsection 3.2.1.

     “Accelerated Grant” shall have the meaning set forth in Section 4.2.

     “Agreement” shall have the meaning set forth in Section 2.2.

     “Applicable Laws” means the requirements relating to the administration of stock option plans under U.S. state corporate laws, U.S. federal and state
securities laws, the Code, any stock exchange or quotation system on which the Stock is listed or quoted and the applicable laws of any other country or
jurisdiction where Options are Granted under the Plan.

     “Board” means the board of directors of the Company.

     “Code” means the Internal Revenue Code of 1986, as amended.

     “Committee” shall have the meaning set forth in Section 2.2.

     “Common Stock” means the common stock of the Company.

     “Company” means Red Swoosh, Inc., a California corporation, and its successors.

     “Consultants” means advisors and other consultants to the Company (i) who are natural persons; (ii) who are not directors, officers, or employees of the
Company; (iii) who provide bona fide services to the Company and /or its Subsidiaries; and (iv) whose services are not rendered in connection with the offer
or sale of securities in a capital-raising transaction, and do not directly or indirectly promote or maintain a market for the Company’s securities.

     “Disability” means the inability or failure, by reason of physical or mental disability, to perform such Optionee’s duties to the Company.

     “Exchange Act” means the Securities Exchange Act of 1934, as amended.

     “Fair Market Value” or “FMV” means, as of a specific date, the value of a share of Common Stock determined as follows:

 



 

     (i) If the Common Stock is listed on any established stock exchange or a national market system, including without limitation the Nasdaq National Market
or The Nasdaq SmallCap Market of The Nasdaq Stock Market, its Fair Market Value shall be the closing sales price for such stock (or the closing bid, if no
sales were reported) as quoted on such exchange or system for the last market trading day prior to the time of determination, as reported in The Wall Street
Journal or such other source as the Committee deems reliable;

     (ii) If the Common Stock is regularly quoted by a recognized securities dealer but selling prices are not reported, its Fair Market Value shall be the mean
between the high bid and low asked prices for the Common Stock on the last market trading day prior to the day of determination; or

     (iii) In the absence of an established market for the Common Stock, the Fair Market Value thereof shall be determined in good faith by the Committee
whose determination shall be binding and conclusive on all Optionees.

     “Grant” means a grant by the Committee to a designated Optionee of an Option.

     “Harmful Activity” shall have the meaning set forth in Section 3.5.1.

     “IPO” means the initial public offering of the Common Stock by the Company to the public pursuant to a firm commitment registered public offering
under the Securities Act.

     “Lock-up Period” shall have the meaning set forth in Section 3.4.

     “NQSO” shall have the meaning set forth in Section 3.1.

     “Option” means an option to acquire a specified number of shares of Common Stock at a specified price per share Granted pursuant to this Plan, as those
numbers may be adjusted in accordance with this Plan.

     “Option Gain” means, as to each Option exercised, the gain represented by the Fair Market Value of the shares of Common Stock for which such Option is
exercised on the date of exercise over the aggregate Option exercise price for such shares.

     “Optionee” means a holder of an Option.

     “Plan” means the 2001 Advisor Stock Option Plan of the Company.

     “Reporting Company” means a company that is subject to the reporting requirements of the Exchange Act.

     “Securities Act” means the Securities Act of 1933, as amended.
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     “Subsidiary” means any entity that is majority-owned by the Company, whether now or hereafter existing.

     “Tax Date” shall have the meaning set forth in Section 5.4.

     “Termination Date” means the date of termination of such Optionee’s services as a Consultant.

     “Transaction” shall have the meaning set forth in Section 4.1.

     “Underwriters’ Representative” means, with respect to any underwritten offering of securities by the Company, the underwriter who is acting as the
managing underwriter for such offering.

Article 2. GENERAL.

     2.1 Purposes. The purposes of the Plan are (i) to align the interests of the Company’s shareholders and the recipients of Options by increasing the
proprietary interest of such recipients in the Company’s growth and success, (ii) to advance the interests of the Company by attracting and retaining
Consultants, and (iii) to motivate such persons to act in the long-term, best interests of the Company’s shareholders. For purposes of this Plan, references to
engagement by the Company shall also mean engagement by a Subsidiary.

     2.2 Administration. This Plan shall be administered either by the Board or by a committee designated by the Board consisting of two or more members of
the Board. Notwithstanding the designation by the Board of such committee, the Board shall, subject to the requirements of Section 162(m) of the Code if the
Board wishes to qualify under such Section, continue to have the right to administer this Plan in whole or in part. If at the time of any Grant, the Company is a
Reporting Company, each member of such committee shall be a “Non-Employee Director” within the meaning of Rule 16b-3 under the Exchange Act, and, if
the Board wishes to qualify under Section 162(m) of the Code, an “outside director” within the meaning of Section 162(m) of the Code. As used herein, the
term “Committee” shall mean the Board if no such committee is designated, and shall mean both the Board (if and to the extent that the Board takes any
action that could have been taken by the Committee) and such committee.

     The Committee shall, subject to the terms of this Plan, select eligible persons for participation in this Plan and shall determine the number of shares of
Common Stock subject to each Option Granted hereunder, the vesting schedule of each Option or share of Common Stock subject to each Option, the per
share exercise price of such Option and all other terms and conditions of either the Grant or the exercise of such Option, including without limitation, the
form of the written agreement between the Company and the Optionee that evidences each Grant and sets forth the terms and conditions thereof (an
“Agreement” which term shall be deemed to include any employment, consulting or other written agreement between the Company or a Subsidiary and an
Optionee, if and to the extent such
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agreement addresses issues relating to a Grant to such Optionee). The Committee shall, subject to the terms of this Plan, interpret this Plan and the application
thereof, establish such form or forms of Agreement (which need not be identical) as may be necessary or desirable and interpret such Agreements, and
establish such rules and regulations as the Committee deems necessary or desirable for the administration of this Plan; and the Committee may impose,
incidental to a Grant, conditions with respect to such Grant, such as limiting competitive employment or engagement or other activities. All such
interpretations, rules, regulations and conditions shall be final, binding and conclusive.

     Notwithstanding any other provision of this Plan, the Committee may, in its sole and absolute discretion and for any reason at any time, (i) subject to the
requirements imposed under Section 162(m) of the Code and regulations promulgated thereunder in the case of a Grant intended to be qualified performance-
based compensation, take action such that any or all outstanding Options held by the recipient of such Grant shall become exercisable in part or in full, or
(ii) with the consent of an Optionee, repurchase Options held by such Optionee for such consideration and on such terms as the Committee may determine in
its sole and absolute discretion.

     The Committee may, subject to the requirements of Section 162(m) of the Code if the Board wishes to qualify under such Section, delegate some or all of
its power and authority hereunder to the Chief Executive Officer or such other executive officer of the Company as the Committee deems appropriate;
provided, however, that if the Company is a Reporting Company, the Committee may not delegate its power and authority with regard to the selection for
participation in this Plan of an officer or other person subject to Section 16 of the Exchange Act or decisions concerning the timing or pricing of, or amount of
shares subject to, an Option Granted to such an officer or other person.

     No member of the Board of Directors or the Committee, and neither the President, the Chief Executive Officer nor any other executive officer to whom the
Committee delegates any of its power and authority hereunder, shall be liable for any act, omission, interpretation, construction or determination made in
connection with this Plan in good faith, and such members of the Board of Directors and the Committee and the President, the Chief Executive Officer or
such other executive officer shall be entitled to indemnification and reimbursement by the Company in respect of any claim, loss, damage or expense
(including attorneys’ fees) arising therefrom to the full extent permitted by law and under any directors’ and officers’ liability insurance that may be in effect
from time to time.

     A majority of the Committee shall constitute a quorum. The Committee shall act either by (i) a majority of the members of the Committee present at any
meeting at which a quorum is present, or (ii) a writing signed by all of the members of the Committee without a meeting.

     2.3 Eligibility. Participants in this Plan shall consist of such Consultants of the Company and/or its Subsidiaries from time to time as the Committee in its
sole and absolute discretion may select from time to time. The Committee’s selection of a person to
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participate in this Plan at any time shall not require the Committee to select such person to participate in this Plan at any other time.

     2.4 Shares Available. Subject to adjustment as provided in Section 5.6 hereof, 50,000 shares of Common Stock shall be available for Grants of Options,
reduced by the sum of the aggregate number of shares of Common Stock that become subject to outstanding Options. The shares may be authorized but
unissued, or reacquired, Common Stock. To the extent that shares subject to an outstanding Option are not issued or delivered by reason of the expiration,
termination or forfeiture of such Option (other than by reason of the delivery or withholding of shares to pay all or a portion of the exercise price of such
Option, or to satisfy all or a portion of the tax withholding obligations relating to such Option), or are purchased by the Company, then such shares shall again
be available under this Plan, unless the Plan has been terminated.

     The maximum aggregate number of shares of Common Stock for which Grants of Options may be made in any calendar year to any one single participant
shall be twenty five thousand (25,000) shares.

Article 3. STOCK OPTIONS.

     3.1 Grants of Options. The Committee may, in its discretion, at any time prior to the tenth anniversary of the date on which this Plan is adopted or
approved by the Company’s shareholders, Grant Options to such eligible persons as may be selected by the Committee. All such Options shall be non-
qualified stock options (“NQSOs”), that is, options that are not intended to satisfy the requirements applicable to an “incentive stock option” described in
Section 422(b) of the Code.

     3.2 Terms of Options. Options shall be subject to the following terms and conditions and shall be subject to such additional terms and conditions, not
inconsistent with the terms of this Plan, as the Committee shall deem advisable:

          3.2.1 The number of shares of Common Stock subject to an Option and the purchase price per share of Common Stock purchasable upon exercise of
such Option shall be determined by the Committee; provided, however, that the per share exercise price shall not be less than 85% of the FMV on the date
of the Grant; and provided, further, that the per share exercise price of an Option that is intended to constitute qualified performance-based compensation
under Section 162(m) of the Code will not be less than the FMV on the date of Grant; and provided, further, the per share exercise price of an Option
Granted to a person who directly or by attribution owns on the date of Grant more than 10% of the total combined voting power of all classes of stock of
the Company, any Subsidiary or any parent of the Company (a “10% Shareholder”) shall not be less than 110% of the FMV on the date of Grant.
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          3.2.2 Options may be exercisable immediately or may be exercisable within the times or upon the events determined by the Committee as set forth
in the Agreement governing such Option; provided, however, that no Option shall be exercisable after the expiration of ten years from the date the Option
is Granted and provided, further, that no Option Granted to a 10% Shareholder shall be exercisable after the expiration of five years from the date the
Option is Granted. The Committee also may provide for Options to become exercisable at one time or from time to time, periodically or otherwise, for
such numbers of shares or percentage of shares subject thereto as the Committee determines.

          3.2.3 Options may be exercised (i) by giving written notice to the Company specifying the number of whole shares of Common Stock to be
purchased and accompanied by payment therefor in full (or arrangement made for such payment to the Company’s satisfaction) either (A) in cash, (B) if at
the time of exercise the Company is a Reporting Company, by delivery of previously owned whole shares of Common Stock (i) that the Optionee has held
for at least six months prior to the delivery of such shares or that the Optionee purchased on the open market and in each case for which the Optionee has
good title, free and clear of all liens and encumbrances and (ii) that have an aggregate FMV, determined as of the date of exercise, equal to the aggregate
purchase price payable by reason of such exercise, (C) if at the time of exercise the Company is a Reporting Company, in cash by a broker-dealer
acceptable to the Company to whom the Optionee has submitted an irrevocable notice of exercise, (D) in consideration received by the Company under a
cashless exercise program implemented by the Company in connection with the Plan, or (E) any combination of (A), (B) (C) and (D), in each case to the
extent not prohibited by an Agreement, and (ii) by executing such documents as the Company reasonably may request; provided, however, that
notwithstanding the foregoing or anything in an Agreement to the contrary, the Company shall have the right, at its sole discretion, to disapprove of an
election pursuant to clauses (B) through (E). Any fraction of a share of Common Stock that would be required to pay such purchase price shall be
disregarded and the remaining amount due shall be paid in cash by the Optionee. No certificate evidencing Common Stock shall be delivered until the full
purchase price therefor has been paid (or arrangement made for such payment to the Company’s satisfaction). Options may be exercised only with respect
to whole shares of Common Stock.

     3.3 Termination of Service.

          3.3.1 If an Optionee’s engagement with the Company terminates by reason of the Optionee’s death or Disability (or the Optionee dies within three
months after termination), then each Option Granted to such Optionee thereafter shall be exercisable only to the extent that such Option is exercisable as of
the Termination Date or as otherwise determined by the Committee, and may be exercised by such Optionee (or such Optionee’s executor, administrator,
legal representative, beneficiary or similar authorized person) until and including the earlier of (i) the date
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of expiration or termination of such Option or (ii) the first anniversary of such Optionee’s Termination Date (or within such shorter time period of not less
than six months or such longer time period of not more than five years after the Termination Date as may be determined by the Committee).

          3.3.2 If an Optionee’s engagement with the Company terminates for any reason other than Disability, or death, each Option Granted to such
Optionee shall be exercisable thereafter only to the extent that such Option is exercisable as of the Termination Date or as otherwise determined by the
Committee. Each such Option may be exercised by such Optionee (or such Optionee’s executor, administrator, legal representative, beneficiary or similar
authorized person), if at all, until and including the earlier of (i) the date of expiration of such Option or (ii) three months after the Termination Date (or
within such shorter time period, not less than 30 days, or within such longer time period, not exceeding ten years after the Termination Date, as may be
determined by the Committee).

        3.4 Lock-Up Provision. Each Grant shall be subject to the following restrictions on the transfer of shares of Common Stock acquired upon exercise of
Options (except and to the extent waived by the Committee): in the event of any contemplated underwritten public offering by the Company of Common
Stock, or any securities convertible into or exchangeable or exercisable for shares of Common Stock, (i) such Optionee will not effect any public sale or other
public transfer of any such shares of Common Stock (including, but not limited to, any sale made pursuant to Rule 144 under the Securities Act of 1933, as
amended, and any short sale), or of any Common Stock option, warrant or other derivative, for such time period as the Underwriters’ Representative
determines is necessary (the “Lock-up Period”), and (ii) such Optionee will not effect any transfer of any such shares of Common Stock during the Lock-up
Period unless the intended transferee first executes and delivers to the Company such intended transferee’s written agreement, in form and substance
satisfactory to the Company, to be bound by the covenants set forth in this Section 3.4. If requested by the Company, such Optionee will confirm the
foregoing covenants in writing for the benefit of the Company and the Underwriters’ Representative. The Company shall be entitled to impose stop-transfer
instructions with respect to such Optionee’s shares of Common Stock during the Lock-up Period.

        3.5 Termination of Options and Forfeiture of Option Gain.

          3.5.1 If an Optionee breaches any material covenant or undertaking of such Optionee in any written confidentiality, non-solicitation, non-
competition or similar agreement made by such Optionee in favor of the Company or any Subsidiary, then (1) all then unexercised Options (whether or not
exercisable), if any, shall terminate effective as of the date on which such breach occurs, unless such Options are terminated sooner by operation of another
term or condition of this Plan or an Agreement, and (2) any Option Gain realized by such Optionee during the immediately preceding 12 months from
exercising all or a portion of such Optionee’s Options shall be paid by such Optionee to the Company or such Subsidiary.
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          3.5.2 By accepting the Options Granted under each Agreement, each Optionee consents to a deduction from any amounts the Company or any
Subsidiary owes such Optionee from time to time (including amounts owed to such Optionee such as wages or other compensation as well as any other
amounts owed to such Optionee by the Company or any Subsidiary), to the extent of the amounts such Optionee owes the Company or such Subsidiary
under subsection 3.5.1 hereof. Whether or not the Company or such Subsidiary elects to make any set-off in whole or in part, if the Company or such
Subsidiary does not recover by means of set-off the full amount such Optionee owes, calculated as set forth above, such Optionee will be required to pay
immediately the unpaid balance to the Company or such Subsidiary.

          3.5.3 The Committee shall have the authority to release any Optionee from his or her obligations under subsection 3.5.1 or to waive the application
of subsection 3.5.1 to any Optionee.

Article 4. TRANSACTIONS.

     4.1 Definition of Transaction; Committee Elections. In the event that the Company enters into an agreement (a) to sell all or substantially all of its
assets, in contemplation of the distribution of the net proceeds of such sale to the Company’s shareholders, or (b) to consummate a merger or consolidation in
which the Company is not the surviving or resulting corporation or in which the shares of Common Stock are to be converted into securities of another entity
and/or the right to receive cash or other property; or in the event shareholders of the Company who, in the aggregate, hold more than 50% of the outstanding
capital stock of the Company enter into an agreement to sell all of such stock to one or more persons who are not affiliates of such shareholders (such
distribution, merger, consolidation or sale, together with any other transaction affecting the control of the Company or its business and designated by the
Committee as a “Transaction” for purposes of this Plan, being hereinafter referred to as a “Transaction”), then (unless otherwise specified in an Agreement),
the Committee may provide, at its election made in its sole and absolute discretion, for one or more of the following:

          4.1.1 for each outstanding Option (or specified outstanding Option), whether or not then fully exercisable, to be replaced with a comparable option
to purchase shares of capital stock of a successor or purchasing entity or parent thereof, with terms relating to exercise not less favorable than the terms of
the Option being replaced;

          4.1.2 for each outstanding Option (or specified outstanding Options), whether or not then fully exercisable, either (i) to be assumed by a successor or
purchasing entity or parent thereof, or (ii) if there is no successor or purchasing entity or if the Committee determines that such assumption is not
desirable, to continue as an outstanding Option of the Company (and, whether or not such assumption occurs, each outstanding Option shall continue to be
exercisable, on the terms and subject to the conditions set forth in, and in cumulative amounts at the times provided in, the
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Agreement for such Option; and each outstanding Option shall, from and after the consummation of such Transaction, be exercisable for the securities,
cash and/or other property received by the holders of Common Stock in such Transaction in an amount equal to what the Optionee would have received
had he exercised such Option immediately prior to the consummation of such Transaction);

          4.1.3 for each outstanding Option (or specified outstanding Options), whether or not then fully exercisable, to become fully (or partially, based on
such criteria or methods the Committee may determine) exercisable during such period prior to the scheduled consummation of such Transaction as may
be specified by the Committee;

          4.1.4 for each outstanding Option (or specified outstanding Options), to the extent exercisable (and, in the case of Option(s) exercisable for unvested
shares, to the extent the shares purchasable under such Option(s) are vested), to be purchased, concurrently with the consummation of the Transaction, by
either the Company or by a successor or purchasing entity or parent thereof, for a purchase price per share of Common Stock issuable upon exercise of
such Option equal in amount to the difference (if any) between (i) the net consideration received in the Transaction by the shareholders of the Company
per share of Common Stock held by such shareholders, and (ii) the exercise price of such Option per share of Common Stock. Such purchase price shall
consist, at the election of the Committee, of either (1) the same consideration payable in the Transaction to the holders of the Common Stock, or (II) if
such consideration is not solely cash, cash in an amount equal to the fair value, as determined by the Committee in its sole and absolute discretion, of such
consideration. All options that are unvested shall terminate and be of no further force or effect as of the consummation of such Transaction; and/or

          4.1.5 for any or all Options that are fully exercisable prior to or concurrently with the consummation of such Transaction (whether by their original
terms or by reason of such Options becoming Accelerated Grants), but are not exercised prior to the consummation of such Transaction, to terminate and
be of no further force or effect as of the consummation of such Transaction;

provided, however, that if the Committee does not expressly make one or more of such elections with respect to any Option, the Committee shall be deemed
to make the election provided in subsection 4.1.4 hereof with respect to such Option.

     4.2 Accelerated Grants, Etc. In the event the Committee elects, in connection with a particular Transaction, to cause any Option not then fully
exercisable to become fully or partially exercisable prior to such Transaction (an “Accelerated Grant”), any exercise of an Accelerated Grant shall be
conditioned upon, and shall be effective only concurrently with, the consummation of such Transaction; and if such Transaction is not consummated, the
exercise of such Accelerated Grant shall be of no further force or effect and such Option shall continue in force. An Optionee may elect, with respect to the
exercise

-9-



 

during such period of an Option that was exercisable without having been accelerated, to so condition such exercise upon the consummation of the
Transaction. The Committee may provide that any Option exercised concurrently with a Transaction may be exercised on a “cashless” basis and without the
Optionee being required to pay the exercise price other than by offset to the amount payable to the Optionee upon consummation of the Transaction.

Article 5. MISCELLANEOUS PROVISIONS.

     5.1 Effective Date and Term of Plan. This Plan is effective as of June 19, 2001, the date adopted by the Board, and shall be further subject to approval by
the shareholders of the Company, which approval, to be effective, shall be obtained within 12 months before or after the date the Plan is adopted. Any Option
exercised before shareholder approval is obtained must be rescinded if shareholder approval is not obtained within the applicable time period. Any such
shares shall not be counted in determining whether such approval is obtained. This Plan shall terminate ten years after its effective date, unless terminated
earlier by the Committee. Termination of this Plan shall not affect the terms or conditions of any Option Granted prior to termination.

     5.2 Amendments. The Committee may amend this Plan as it shall deem advisable. No amendment may materially impair the rights of an Optionee with
respect to a Grant made prior to such amendment without the consent of such Optionee. Notwithstanding the foregoing, the Committee may not, without the
approval of the shareholders of the Company, amend this Plan in any manner that requires such shareholder approval pursuant to Applicable Laws.

     5.3 Non-Transferability. No Option shall be transferable other than by will or the laws of descent and distribution or pursuant to beneficiary designation
procedures approved by the Company. Except to the extent permitted by the foregoing sentence, each Option may be exercised during the Optionee’s lifetime
only by the Optionee or the Optionee’s legal representative or similar person. Except as permitted by the second preceding sentence, no Option shall be sold,
transferred, assigned, pledged, hypothecated, encumbered or otherwise disposed of (whether by operation of law or otherwise) or be subject to execution,
attachment or similar process, including pursuant to a dissolution of marriage. Upon any attempt to so sell, transfer, assign, pledge, hypothecate, encumber or
otherwise dispose of any Option, such Option and all rights thereunder shall immediately become null and void. In the event a spouse of an Optionee
predeceases such Optionee, the interest (if any) of such spouse in any Option held by such Optionee shall automatically pass to such Optionee and shall not be
transferable by such spouse in any manner, including without limitation such spouse’s will.

     5.4 Tax Withholding. The Company shall have the right to require, prior to the issuance or delivery of any shares of Common Stock, payment by the
Optionee of any Federal, state, local or other taxes that may be required to be withheld or paid in connection with an Option. Unless otherwise provided in an
Agreement, an Optionee may elect to (i) have the Company withhold whole shares of Common Stock that would otherwise be
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delivered upon exercise of the Option having an aggregate FMV determined as of the date the obligation to withhold or pay taxes that arise in connection with
the Option (the “Tax Date”) in the minimum statutory amount necessary to satisfy any such obligation, or (ii) satisfy any such obligation by any of the
following means: (A) a cash payment to the Company; (B) delivery to the Company of previously owned whole shares of Common Stock (i) that the
Optionee has held for at least six months prior to the delivery of such shares or which the Optionee purchased on the open market and in each case for which
the Optionee has good title, free and clear of all liens and encumbrances and (ii) that have an aggregate FMV determined as of the Tax Date, equal to the
minimum statutory amount necessary to satisfy any such obligation; (C) authorizing the Company to withhold whole shares that otherwise would be delivered
upon exercise of the Option having an aggregate FMV, determined as of the Tax Date, equal to the minimum statutory amount necessary to satisfy any such
obligation; or (D) a combination of (A), (B) and (C), in each case to the extent not prohibited by an Agreement. Any fraction of a Share that would be
required to satisfy such an obligation shall be disregarded and the remaining amount due shall be paid in cash by the Optionee.

     5.5 Restrictions on Shares.

          5.5.1 Each Option shall be subject to the requirement that if at any time the Company determines that the listing, registration or qualification of the
shares of Common Stock subject to such Option upon any securities exchange or under any Applicable Laws, or the consent or approval of any
governmental body, or the taking of any other action is necessary or desirable as a condition of, or in connection with, the exercise of such Option or the
delivery of shares thereunder, such Option shall not be exercised and such shares shall not be delivered unless such listing, registration, qualification,
consent, approval or other action shall have been effected or obtained, free of any conditions not acceptable to the Company.

          5.5.2 Any shares of Common Stock delivered pursuant to any Option hereunder shall be subject to such special forfeiture conditions, rights or
repurchase, rights of first refusal and other transfer restrictions, if any, as the Committee shall deem advisable. Such restrictions shall be set forth in the
applicable Agreement and shall apply in addition to any restrictions that may apply to holders of shares of Common Stock generally.

          5.5.3 The Company may require that certificates evidencing shares of Common Stock delivered pursuant to any Option hereunder bear a legend
indicating that the sale, transfer or other disposition thereof by the holder is prohibited except in compliance with the Securities Act of 1933, as amended,
and the rules and regulations thereunder.

          5.5.4 As a condition to the exercise of an Option, the Committee may require the person exercising such Option to represent and warrant at the time
of any such exercise that the Shares are being purchased only for investment and
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without any present intention to sell or distribute such Shares if, in the opinion of counsel for the Company, such a representation is required.

     5.6 Adjustment. In the event of any share split, reverse share split, share dividend, recapitalization, reorganization, merger, consolidation, combination,
exchange of shares, liquidation, spin-off or other similar change in capitalization or event, or any distribution to holders of Common Stock other than a
regular cash dividend, the maximum number of shares of Common Stock for which Options may be Granted to any single participant set forth in Section 2.4,
the number and class of securities available under this Plan, the number and class of securities subject to each outstanding Option, and the purchase price per
security, shall be appropriately adjusted, such adjustments to be made in the case of outstanding Options without an increase in the aggregate purchase price.
The decision of the Committee regarding any such adjustment shall be final, binding and conclusive. If any adjustment would result in a fractional security
being (a) available under this Plan, such fractional security shall be disregarded, or (b) subject to an Option, the Company shall pay the Optionee, in
connection with the first exercise of the Option occurring after such adjustment, an amount in cash determined by multiplying (a) the fraction of such security
(rounded to the nearest hundredth) by (b) the excess, if any, of (i) the FMV on the exercise date over (ii) the exercise price of the Option.

     5.7 No Right of Participation or Employment. No person shall have any right to participate in this Plan. Neither this Plan not any Option shall confer
upon any person any right to continued engagement by the Company, or any Subsidiary or affect in any manner the right of the Company or any Subsidiary to
terminate the engagement of any person at any time without liability hereunder.

     5.8 No Right as Shareholder. No person shall have any rights as a shareholder of the Company with respect to any shares of Common Stock that are
subject to an Option unless and until such person becomes a shareholder of record with respect to such shares.

     5.9 Designation of Beneficiary. If permitted by the Company, an Optionee may file with the Committee a written designation of one or more persons as
such Optionee’s beneficiary or beneficiaries (both primary and contingent) in the event of the Optionee’s death. To the extent an outstanding Option is
exercisable, such beneficiary or beneficiaries shall be entitled to exercise such Option. Each beneficiary designation shall become effective only when filed in
writing with the Committee during the Optionee’s lifetime on a form prescribed by the Committee. The spouse of a married Optionee domiciled in a
community property jurisdiction shall join in any designation of a beneficiary other than such spouse. The filing with the Committee of a new beneficiary
designation shall cancel all previously filed beneficiary designations.

     If an Optionee fails to designate a beneficiary, or if all designated beneficiaries of an Optionee predecease the Optionee, then each Option held by such
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Optionee, to the extent exercisable, may be exercised by such Optionee’s executor, administrator, legal representative or similar person.

     5.10 Reservation of Shares. The Company, during the term of this Plan, shall at all times reserve and keep available such number of shares of Common
Stock as shall be sufficient to satisfy the requirements of the Plan.

     5.11 Governing Law. This Plan, each Option and the related Agreement, and all determinations made and actions taken pursuant thereto, to the extent not
otherwise governed by the Code or the laws of the United States, shall be governed by the laws of the State of California and construed in accordance
therewith without giving effect to principles of conflicts of laws.

     5.12 Dissemination of Information. As long as required by the provisions of Section 25102(o) (or any successor provision) of the California Corporate
Securities Law of 1968, each holder of Options shall receive financial statements of the Company at least annually.
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RED SWOOSH, INC.

AMENDMENTS TO

2001 ADVISOR STOCK OPTION PLAN

       
Section  Effect of Amendment  Amendment  Date of Amendment

2.4

 

Decrease in number of
shares available for
grants

 

“2.4 Shares Available. Subject to adjustment as provided in Section 5.6 hereof, 15,250 shares
of Common Stock shall be available for Grants of Options, reduced by the sum of the
aggregate number of shares of Common Stock that become subject to outstanding Options.
The shares may be authorized but unissued, or reacquired, Common Stock. To the extent that
shares subject to an outstanding Option are not issued or delivered by reason of the
expiration, termination or forfeiture of such Option (other than by reason of the delivery or
withholding of shares to pay all or a portion of the exercise price of such Option, or to satisfy
all or a portion of the tax withholding obligations relating to such Option), or are purchased
by the Company, then such shares shall again be available under this Plan, unless the Plan
has been terminated.  

4/25/2002

       
 

 

 

 

     The maximum aggregate number of shares of Common Stock for which Grants of
Options may be made in any calendar year to any one single participant shall be twenty five
thousand (25,000) shares.”  

 

 


